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A. IDENTITY OF PETITIONER AND DECISION 

BELOW 

Warren Bell, the petitioner, asks this Court to grant 

review of Court of Appeals' decision terminating review. Mr. 

Bell's motion to reconsider was denied on November 1, 2023. 

The opinion and order denying reconsideration are attached in 

the appendix. 

B. ISSUES FOR WHICH REVIEW SHOULD BE 

GRANTED 

1. Felony murder predicated on assault requires proof the 

decedent was not a participant in the assault. Evidence showed 

Mr. Bell and the decedent engaged in a mutual fistfight. 

Although a person who engages in mutual combat may be a 

participant or accomplice in an assault that resulted in their own 

death, the court instructed the jury that a victim of a crime is 

not a participant in that crime. Did the court comment on the 

evidence by resolving an essential element for the jury? 

2. An aggressor cannot act in self-defense in response to 

the lawful use of force by another person against the aggressor. 
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A first-aggressor instruction is not warranted if the aggressive 

conduct is the alleged assaultive act. Was a first aggressor 

instruction improper where it was based only on a witness's 

testimony that he saw Mr. Bell punch Mr. Alexander, that is, 

the alleged assaultive act? 

3. Whether jury selection by videoconference violates 

either the constitutional right to a fair trial or a local court rule 

forbidding the procedure absent agreement by the defendant? 

4. Whether the trial court improperly sustained the 

prosecutor's objections that defense counsel's argument was 

"misstating the evidence" and in doing so violated due process 

or commented on the evidence? 

5. Whether a charge of felony murder predicated on 

second degree assault must identify the specific statutory means 

of assault or the elements of the underlying assault? 

C. STATEMENT OF THE CASE 

Mr. Bell refers this Court to his statement of the case set 

out in his Brief of Appellant. 
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To summarize, Warren Bell got in a fistfight with Joe 

Alexander outside Mr. Alexander's home. Mr. Bell had been 

staying at the home for some time. Mr. Bell testified he acted in 

self-defense and that Mr. Alexander hit him first. Other 

witnesses provided contradictory testimony indicating that Mr. 

Bell hit Mr. Alexander outside the home first, and that Mr. 

Alexander had not hit Mr. Bell. Unfortunately, Mr. Alexander 

died from complications stemming from his injuries. 

Charged with second degree murder predicated on 

second degree assault, i.e, felony murder, Mr. Bell moved to 

dismiss the charge because it failed to identify the type of 

second degree assault or the elements of the assault. His motion 

was denied. 

Over Mr. Bell's objection, jury selection was conducted 

virtually by videoconference. This resulted in the spectacle of 

jurors appearing from a car parked on the side of a busy road, 

an airport, and even a plane in flight. 
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Over Mr. Bell's objection, the court instructed the jury 

that if the jury found Mr. Bell "was the aggressor, and that [his] 

acts and conduct provoked or commenced the fight," self

defense was not available. 

The court also instructed the jury over Mr. Bell's 

objection that: "A victim of a crime is not a 'participant' in that 

crime." 

During defense counsel's closing argument where 

defense counsel tried to argue the evidence showed injuries on 

Mr. Alexander's head as consistent with being struck four 

times, the trial court repeatedly sustained the prosecution's 

objection to this argument on the basis that defense counsel was 

misstating the testimony. 

The jury convicted Mr. Bell of the charge. The Court of 

Appeals rejected Mr. Bell's arguments and affirmed. 

4 



D. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

1. Review should be granted to decide whether in a 

prosecution for felony murder predicated on assault 

from a mutual fistfight, it is a comment on the 

evidence to instruct the jury that a victim of a crime is 

not a participant in that crime. 

To convict Mr. Bell of felony murder predicated on 

assault, the jury had to find that the alleged victim, Joseph 

Alexander, was not a participant in the assault. RCW 

9A.32.050(l )(b); CP 152 (instruction no. 13). The trial court, 

however, commented on the evidence in violation of the 

Washington Constitution by instructing the jury that, "A 

'participant' in a crime is a person who is involved in 

committing that crime, either as a principle or as an accomplice. 

A victim of a crime is not a 'participant' in that crime." CP 153 

(instruction no. 14) (emphasis added). 

Whether there is a comment on the evidence "depends 

upon the facts and circumstances of each case." State v. 

Painter, 27 Wn. App. 708,714,620 P.2d 1001 (l 980). But in 

general, an instruction that accurately states the law is not a 
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comment on the evidence. State v. Brush, 183 Wn.2d 550, 557, 

353 P.3d 213 (2015). 

The emphasized language is not a correct statement of 

the law. A victim of an assault can also be a "participant" in the 

same assault. This is true in cases of mutual combat where the 

"victim" consents to the fight that results in the assault. 1 

"Assaults in general are breaches of the public peace." State v. 

Hiott, 97 Wn. App. 825, 828, 987 P.2d 135 (1999). 

"Washington . . .  enacts criminal statutes for the purpose of 

preventing harm to public interests." Id. at 828 n.2, citing RCW 

9A.04.020(1)(d)." [S]ociety has an interest in punishing 

assaults as breaches of the public peace and order, so that an 

individual cannot consent to a wrong that is committed against 

the public peace." State v. Shelley, 85 Wn. App. 24, 28-30, 929 

P.2d 489 (1997). 

1 Assault is a course of conduct crime. State v. 
Villanueva-Gonzalez, 180 Wn.2d 975, 984, 329 P.3d 78 (2014). 
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For these reasons, it is incorrect that, "[t]he victim of an 

assault is not a participant in that assault for purposes of RCW 

9A.32.050(l )(b)." State v. Goodrich, 72 Wn. App. 71, 75,863 

P.2d 599 (1993). While that conclusion may have been sound 

under the specific facts in Goodrich, where there was not 

evidence of mutual combat or consent to an assault, it is not a 

correct statement of law. Goodrich concerned whether the 

omission of the participation element of felony murder was 

harmless error. Under the specific facts of that case, it was 

harmless. Id. at 76. 

Moreover, this Court has cautioned that "legal definitions 

should not be fashioned out of courts' findings regarding legal 

sufficiency." Brush, 183 Wn.2d at 558. In Goodrich, the lower 

appellate court purported to hold that a victim of an assault 

cannot be a participant in that assault as a matter of law. Id. at 

75-76. But the result in Goodrich, which concerned an omission 

of the non-participation element, is better explained as a 

holding that no reasonable trier of fact could have concluded 
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that the victim of the assault in that case was a participant to the 

assault. See State v. Brown, 147 Wn.2d 330, 344, 58 P.3d 889 

(2002) ( omission of an element from a to-convict instruction is 

subject to harmless error analysis.). As in Brush, fashioning a 

jury instruction from this kind of legal holding is improper. See 

also State v. Sinrud, 200 Wn. App. 643, 651, 403 P.3d 96 

(2017) (fashioning a jury instruction based on an appellate 

court's sufficiency holding effectively replaces the jury 

standard with the lesser appellate standard). 

And as an essential element, the jury as the trier-of-fact 

must find the non-participation element satisfied, not the court. 

See Blakely v. Washington, 542 U.S. 296, 301-07, 124 S. Ct. 

2531, 159 L. Ed. 2d 403 (2004) Oury must find the facts 

making up the offense, including any fact that increases the 

penalty for the offense). The holding in Goodrich conflicts with 

this basic constitutional principle. See Brush, 183 Wn.2d at 558 

("we question the propriety of instructing the jury based on case 
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law that did not take into account the jury's role in determining 

facts that increase the penalty for a crime"). 

Nonetheless, the Court of Appeals held the instruction 

was proper. In doing so, the appellate court essentially 

eliminates the non-participation element for felony murder 

predicated on assault. 

Under the evidence presented to the jury, which varied, a 

juror could have reasonably determined that the prosecution did 

not prove beyond a reasonable doubt that Mr. Alexander was a 

not a participant to the assault that resulted in his death. The 

instruction erroneously took this question away from the jury. 

The Court of Appeals' opinion conflicts with precedent, 

particularly Brush and Sinrud, which hold that jury instructions 

should not be based on appellate legal holdings stemming from 

whether evidence in a case is sufficient or makes an error 

harmless. Review should be granted to resolve the conflict. 

RAP 13.4(b)( l ), (2). The issue also presents a constitutional 

question that should be resolved by this Court. RAP 13.4(b)(3). 
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It is also a matter of substantial public interest. RAP 

l 3.4(b )( 4). Unlike some states, Washington limits the scope of 

felony murder by including a non-participation element. RCW 

9A.32.050(1 )(b) ("causes the death of a person other than one 

of the participants"). The lower court precedent holding that a 

victim of a crime is never a participant in that crime is incorrect 

and harmful. Felony murder predicated on assault is already 

unfairly harsh and "makes little sense." In re Pers. Restraint of 

Andress, 147 Wn.2d 602, 615, 56 P.3d 981 (2002). It makes 

even less sense where the assault leading to the death arises 

from a mutual fistfight. Review should be granted. 

2. Review should be granted to hold that first-aggressor 

instructions should not be given where the evidence 

merely shows an assault, rather than an aggressive 

course of conduct that caused the alleged victim to act 

in self-defense. 

The purpose of a first aggressor instruction is to inform 

the jury that the alleged victim has a right to act in self-defense 

against an aggressor and that a defendant generally cannot 

lawfully counter this lawful use of force with force. State v. 
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Riley, 137 Wn.2d 904, 911, 976 P.2d 624 (1999) ("the reason 

one generally cannot claim self-defense when one is an 

aggressor is because 'the aggressor's victim, defending himself 

against the aggressor, is using lawful, not unlawful, force; and 

the force defended against must be unlawful force, for self

defense. "') ( quoting 1 Wayne R. LaFave & Austin W. Scott, 

Jr., Substantive Criminal Law § 5.7, at 657-58 (1986)). 

Over Mr. Bell's objection that the evidence did not 

support it, the prosecution obtained a first-aggressor instruction 

telling the jury if it found Mr. Bell "was the aggressor, and that 

[his] acts and conduct provoked or commenced the fight," then 

self-defense was not available. CP 156; RP 1270-72. 

The evidence proffered by the prosecution consisted of 

testimony that Mr. Bell had acted "belligerently" in the house 

before Mr. Bell left and went outside. RP 1271. But even 

accepting this version of events, this would not have justified 

Mr. Alexander walking outside and hitting Mr. Bell in the face. 

The incident in the house was over. Mr. Bell was outside. Any 
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words by Mr. Bell or action in breaking a cellphone 

subsequently did not eliminate his right to self-defense. 

The Court of Appeals recognized the provoking act 

cannot be the actual charged assault. Slip op. at 17; State v. Bea, 

162 Wn. App. 570,577,254 P.3d 948 (2011); State v. Kidd, 57 

Wn. App. 95, 100, 786 P.2d 847 (1990). Yet the Court held the 

first aggressor instruction was proper because Donnie, a person 

inside house, testified he saw Mr. Bell punch Mr. Alexander in 

the yard and that Mr. Alexander never hit Mr. Bell or fought 

back. Slip op. 17-18. This is the actual charged assault (the 

predicate felony). It is not evidence of Mr. Bell's conduct 

before the assault that would show Mr. Alexander was acting in 

lawful self-defense when he used for against Mr. Bell. 

Based on the rule that a first aggressor instruction is 

proper when there is conflicting evidence as to whether the 

defendant's conduct precipitated a fight, the Court of Appeals 

reasoned a first aggressor instruction was warranted. The Court 

recounts this is so because Mr. Bell testified, contrary to 
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Donnie, that Mr. Alexander hit him and he acted in self

defense. To be sure, this is conflicting evidence. But it is not 

conflicting evidence about whether Mr. Bell's conduct 

precipitated a fight. 

Under no view of the evidence was a first aggressor 

instruction warranted. Contrary to the prosecution's argument 

to the jury, Mr. Bell's leaving the house and breaking of a cell 

phone would not justify Mr. Alexander approaching Mr. Bell 

and hitting him in "self-defense." RP 1331-32. In other words, 

the evidence did not indicate that Mr. Alexander was acting in 

lawful self-defense when Mr. Bell hit him. Cf State v. Grott, 

195 Wn.2d 256, 273-74, 458 P.3d 750 (2020) (evidence 

supported view that defendant provoked any need to defend 

himself against being shot by decedent through action of firing 

first shots that caused decedent pull out his own gun in self

defense ). 

The Court of Appeals' decision is contrary to precedent, 

warranting review. RAP 13.4(b)(l ), (2). 
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Review is a matter of public interest because the Court of 

Appeals has incorrectly interpreted this Court's decision in 

Grott to justify first aggressor instructions simply based on 

evidence that a defendant threw the first punch or acted 

"aggressively." Contrary to the purpose of the instruction, 

which recognizes force by a defendant may not be used against 

the lawful use of force by an alleged victim, the instruction is 

being used in cases where no evidence showed the alleged 

victim acted in self-defense. Review should be granted. RAP 

l 3.4(b )( 4). 

3. Review should be granted to decide under what 

circumstances jury selection by videoconference is 

permitted over a defendant's objection and whether a 

local rule required in-person jury selection absent a 

defendant's consent to remote selection was violated. 

At his homicide trial in the summer of 2021, where any 

risk from COVID-19 had waned and the State was largely open, 

Mr. Bell objected to jury selection by videoconference. 7/12/21 

RP 23-24. Nonetheless, based on "public health conditions," 

Mr. Bell's objection was overruled. 7/12/21 RP 24, 363-64; CP 
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82-122. The result was the spectacle of jurors appearing by 

video screen not only from their homes, but from a car parked 

on a busy road, from an airport, and even from an airplane in 

flight as the juror jetted off for a family vacation. RP 329-33, 

495-504. 

Because Mr. Bell did not agree to jury selection by 

videoconference, the trial court violated its own local rule, 

which did not permit remote jury selection absent agreement by 

the defendant. King County Superior Court LCrR 4.1 l (b ). 

Based on State v. Wade,_ Wn. App. 2d _, 534 P.3d 1221, 

1231 (2023 ), the Court of Appeals concluded otherwise on the 

ground that an emergency order by the Supreme Court 

permitted the trial court to disregard the local rule. 

But the Supreme Court's order does not nullify the local 

rule. It says, "Authorization for video-conference proceedings 

under CrR 3 .4( d)( l )  and CrR 3 .4( d)( l )  is expanded to include 

jury selection, though the requirement that all participants be 

able to simultaneously see, hear and speak to one another does 
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not require that all potential jurors be able to simultaneously see 

one another."2 ( emphasis added). It permits video jury voir dire 

notwithstanding the Superior Court Criminal Rules. But the 

local rule requires consent by the defendant. Because the two 

rules may be harmonized and are not inconsistent, the Court of 

Appeals was wrong in nullifying the local rule. See State v. 

Chavez, 111 Wn.2d 548, 555, 761 P.2d 607 (1988) (a local rule 

and rule promulgated by the Supreme Court are only 

"inconsistent" if the two rules are "so antithetical that it is 

impossible as a matter of law that they can both be effective") 

( cleaned up); Sorenson v. Dahlen, 136 Wn. App. 844, 853-54, 

149 P.3d 394 (2007) (local rule was not inconsistent with 

superior court rule merely because it imposed a procedural 

step). 

2 Wash. Sup. Ct. Order No. 25700-B-631, p. 3, available 
at 
https://www.courts.wa.gov/content/publicUpload/Supreme%20 
Court%20Orders/Jury%20Resumption%20Order%2006 l 820.p 
df 
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Contrary to the determination in Wade, applying this 

local rule is not "inconsistent" with the Supreme Court's order. 

It just imposes an additional procedural step, i.e., consent by the 

defendant to video voir dire. 

The Court of Appeals rejected Mr. Bell's arguments. 

Review should be granted because the Court of Appeals' 

decision conflicts with precedent. RAP 13 .4(b )( 1). It is also a 

matter of substantial public interest. RAP 13.4(b)(4). 

Mr. Bell also argued jury selection by videoconference 

violated his constitutional and statutory rights. It did so because 

the procedure essentially eliminated from the juror pool those 

who lacked the technology or quiet place to participate 

remotely, in violation of how the legislature instructed jury 

selection must occur.3 Br. of App. at 21-29. It also 

unconstitutionally inhibited Mr. Bell's ability to scrutinize the 

3 There was the option to appear in person, but if 
COVID-19 was so dangerous as to justify virtual juror 
selection, this was not a real option. 
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jurors and conduct an effective voir dire. Br. of App. at 29-32. 

Review should be granted on those issues as well. RAP 

13.4(b)(3), (4). 

4. The trial court committed constitutional error by 

improperly sustaining the prosecution's objections to 

defense counsel's recitation to the jury that Mr. 

Alexander's injuries were consistent with being struck 

four times. Review should be granted to decide if the 

improper sustaining of the objections infringed on due 

process or was a comment on the evidence. 

During closing argument, defense counsel represented 

that the medical examiner testified to the injuries on the Mr. 

Alexander's head as consistent with being struck four times. 

The trial court repeatedly sustained the prosecution's objection 

that defense counsel was "misstating the testimony" and stating 

"[f]acts not in evidence." RP 1361-62. This was error because 

the testimony supported what defense counsel represented. RP 

1039-42. This violated Mr. Bell's state and federal 

constitutional rights, including due process and the prohibition 

against comments on the evidence. Br. of App. at 41-42. 
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The prosecution acknowledges that defense counsel's 

argument was "literally correct," but nonetheless asserted it was 

"misleading." Br. of Resp't at 51. The prosecution, however, 

had the opportunity during rebuttal to argue this to the jury. 

Instead, the prosecution was able to establish that the judge 

disagreed with defense counsel's recitation of the evidence. 

The prosecution says defense's counsel representation 

about the examiner counting the contusions as four blows was a 

"blatant misrepresentation." Br. of Resp't at 51. But this was a 

reasonable argument based on the medical examiner's 

testimony. RP 1039-42. Again, the proper place for the 

prosecution to respond was during rebuttal. 

The probable effect of all this was that the jurors would 

conclude (1) the medical examiner did not testify as defense 

counsel had represented; (2) Mr. Alexander must have been 

struck more than four times; and (3) defense counsel was not a 

credible advocate that could be trusted. 
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All of this was highly damning to Mr. Bell's defense. If 

the jury found that Mr. Bell's use of force was excessive 

because the totality of his use of force was unnecessary, the jury 

would reject self-defense. CP 154 (instruction 15) (for force to 

be lawful, force must not be "more than is necessary"). Jurors 

might also view with skepticism defense counsel's other 

arguments given the trial court's ruling that he was 

misrepresenting the evidence. 

By unduly limiting defense counsel from arguing 

accurate and key facts to the jury, the trial court's erroneous 

rulings infringed on Mr. Bell's constitutional rights to due 

process and counsel. Br. of App. at 41-42. 

The rulings were also a comment on the evidence. Br. of 

44-45. The prosecution argued because the court merely 

"sustained" the prosecution's objection and did not say "no 

evidence" supported the defense's arguments, this was not a 

judicial comment under Patten v. Town of Auburn, 41 Wash. 

644, 84 P. 594 (1906). But the trial court must have sustained 
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the objection because it believed there was "no evidence" to 

support defense counsel's contentions. That is what the jury 

would understand the court's ruling to mean. Under Patten, this 

was a comment on the evidence. 41 Wash. at 646-49 (erroneous 

ruling by trial court that no evidence supported defendant's 

argument was a judicial comment). 

Invoking "the abuse of discretion standard," the Court of 

Appeals concluded it was not error to sustain the objections. 

Slip op. at 20. The Court reasoned that "defense counsel's 

arguments suggested that the medical examiner definitively 

testified that the injuries were consistent with being struck four 

times and that the medical examiner had counted what he 

believed to be the number of blows" when "[t]hat was not the 

medical examiner's testimony." Slip op. 20-21. But as 

explained, defense counsel' argument was a fair recitation of 

the evidence. The issue was one for the jury, not the court as a 

matter of the law. 
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The Court of Appeals purported to hold that any error 

was also harmless, but applied the non-constitutional harmless 

error test. It failed to apply the standard applicable to comments 

on the evidence, which is even more rigorous than the 

constitutional harmless error standard. "A judicial comment is 

presumed prejudicial and is not prejudicial only if the record 

affirmatively shows no prejudice could have resulted." Sinrud, 

200 Wn. App. at 643. The error was not harmless. 

The Court of Appeals opinion conflicts with precedent. 

RAP 13.4(b)(l ), (2). The issue is one of constitutional 

dimension and a matter of substantial public interest. RAP 

13 .4(b )(3 ), ( 4 ). Review should be granted. 

5. Review should be granted to hold that the State must 

identify the means of assault in an information when 

charging felony murder predicated on assault for the 

information to be constitutionally sufficient. 

The State and federal constitutions mandate that charging 

documents provide an accused person with notice of the nature 

and cause of the accusation. U.S. Const. amends. VI, XIV; 
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Const. art. I, § §  3, 22; United States v. Resendiz-Ponce, 549 

U.S. 102, 108, 127 S. Ct. 782, 788, 166 L. Ed. 2d 591 (2007); 

State v. Kjorsvik, 117 Wn.2d 93, 97, 812 P.2d 86 (1991). This 

constitutional mandate demands that the person must "be 

apprised of the elements of the crime charged and the conduct 

of the defendant which is alleged to have constituted that 

crime." Kjorsvik, 117 Wn.2d at 98. "The principle of 

fundamental fairness, essential to the concept of due process of 

law, dictates that the defendant in a criminal action should not 

be relegated to a position from which he must speculate as to 

what crime he will have to meet in defense." Kreck v. Spalding, 

721 F.2d 1229, 1233 (9th Cir. 1983). 

Accordingly, the charging document "must do more than 

merely name the offense and list the elements." State v. Pry, 

194 Wn.2d 745, 752, 452 P.3d 536 (2019). It must "allege facts 

supporting every element of the offense, in addition to 

adequately identifying the crime charged." Kjorsvik, 117 Wn.2d 

at 98 ( cleaned up). This rule ensures the defendant has notice of 
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the essential ingredients alleged to constitute the charged crime 

and can prepare a defense. Id. at 101. 

In reviewing the language in a charging document on 

appeal, the court strictly construes the language in a challenge 

before the verdict. State v. Johnson, 119 Wn.2d 143, 150, 829 

P.2d 1078, 1081 (1992). If the document is defective, the 

remedy is reversal. Id. at 150. 

Before the verdict, Mr. Bell moved to dismiss because 

the information charging second degree murder was 

constitutionally deficient. CP 124; RP 719, 1152, 1167-75. The 

court rejected his challenge. RP 1176-79. 

Because the charging document failed to provide notice 

of the charged crime, the court erred. The Amended 

Information charged Mr. Bell with one count of "Murder in the 

Second Degree," and alleged: 

That the defendant Warren Eugene Bell, Jr., 

in King County, Washington, on or about August 

21, 2020, while committing and attempting to 

commit the crime of Assault in the Second Degree, 

and in the course of and in furtherance of said 
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CP 6. 

crime and in immediate flight therefrom, did cause 

the death on or about September 1, 2020, of Joseph 

Alexander, a human being, who was not a 

participant in the crime; 

Contrary to RCW 9A.32.050(l )(b) and 

against the peace and dignity of the State of 

Washington. 

This charging document is defective for at least two 

reasons. First, although it alleges Mr. Bell was "committing and 

attempting to commit the crime of Assault in the Second 

Degree," this does not notify Mr. Bell of the predicate offense. 

It does not cite the second degree assault statute, RCW 

9A.36.021, or set out the conduct that constitutes "Assault in 

the Second Degree." Even where a statute is cited, naming an 

offense is insufficient to notify the defendant of the crime. Pry, 

194 Wn.2d at 757. 

Second, the information fails to identify what means or 

method of second degree assault the State contends occurred. 

Second degree assault can be committed in several ways. The 
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statute provides seven statutory alternative means. RCW 

9A.36.021(1). 

These problems render the information constitutionally 

defective and violated Mr. Bell's due process right to notice of 

charge. Kreck, 721 F.2d at 1233. In Kreck, Washington 

prosecuted a charge of second degree felony-murder predicated 

on second degree assault. Id. at 1230-31. Like in this case, the 

charging document did not identify the means of second degree 

assault. Id. 1231-32. The Ninth Circuit held this violated the 

due process right to notice because the information did not 

enable the defendant to adequately prepare his defense. Id. at 

1232-33. The Court reasoned that identifying the means would 

be required in an ordinary case of second degree assault and it 

could not "be credibly argued as the State attempts to do in the 

present case, that the State may forgo this requirement when 

second degree assault is utilized in conjunction with the felony

murder rule." Id. at 1223; accord State v. Israel, 78 Hawai'i 66, 

75, 890 P.2d 303 (1995) ("where one offense requires the actual 

26 



commission of a second underlying offense, in order to 

sufficiently charge the offense, it is incumbent on the State to 

allege the essential elements of the underlying offense; 

identification of the offense by name or statutory reference will 

not suffice.") 

Some Washington cases have not followed Kreck. State 

v. Hartz, 65 Wn. App. 351, 354, 828 P.2d 618, 620 (1992); 

State v. Bryant, 65 Wn. App. 428, 438 n. 12, 828 P.2d 1121 

(1992). Based on these cases, the Court of Appeals rejected Mr. 

Bell's challenge. Those case wrongly decided and should be 

overruled. see State v. Kosewicz, 174 Wn.2d 683, 698-706, 278 

P.3d 184 (2012) (Chambers, J., dissenting) (agreeing with 

Kreck and other jurisdictions that specific means of predicate 

felony in murder prosecution must be identified). 

Although involving a similar issue, Kosewicz is not 

controlling. In re Pers. Restraint of Swagerty, 186 Wn.2d 801, 

810 n.1, 383 P.3d 454 (2016) ("Questions which merely lurk in 

the record, neither brought to the attention of the court nor ruled 
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upon, are not to be considered as having been so decided as to 

constitute precedents.") It did not involve a felony murder 

prosecution predicated on an assault and while addressing an 

issue of state law, it did not address the federal constitutional 

issue. The case is also distinguishable because unlike the 

defendants in Kosewicz, Mr. Bell challenged the information in 

the trial court, rather than for the first time on appeal. 174 

Wn.2d 696-97. 

Under a strict reading of the information, the information 

failed to provide Mr. Bell notice of the crime. 

Review should be granted because this issue involves an 

important constitutional question. RAP 13.4(b)(3). Review is in 

the public interest because it is fundamentally unfair to permit 

this type of vague charging when the State alleges murder. RAP 

13 .4(b )( 4 ). There is also conflict in between State and federal 

precedent on this issue, justifying review. See RAP 13.4(b)( l ), 

(2). 
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E. CONCLUSION 

For the foregoing reasons, the Court should grant Mr. 

Bell's petition for review. 

This document contains 4,651 words, excluding the parts 

of the document exempted from the word count by RAP 18.17. 

Respectfully submitted this 28th day of November, 2023. 

Richard W. Lechich, 
WSBA #43296 
Washington Appellate Project, 
#91052 
Attorney for Petitioner 
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F I LED 
1 1 /1 /2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

D IVIS ION ONE 

STATE OF WAS H I NGTO N ,  

Respondent ,  

V .  

WARREN EUGENE BELL ,  J R . ,  

Appe l lant .  

No. 83378-2- 1  

ORDER DENYI NG 
MOTION FOR 
RECONS IDERATION 

The appel lant, Warren Bel l ,  having fi led a motion for reconsideration here in , and a 

majority of the panel having determ ined the motion should be den ied ; now, therefore ,  it is 

hereby 

ORDERED the motion for reconsideration be, and the same is, hereby den ied . 

FOR TH E COU RT: 



F I LED 
1 0/2/2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

STATE OF WAS H I NGTO N ,  

Respondent ,  

V .  

WARREN EUGENE BELL ,  J R . ,  

Appe l lant .  

No. 83378-2- 1  

D IVIS ION O N E  

U N P U BL ISHED O P I N ION 

COBURN , J .  - Warren Eugene Bel l ,  J r. was convicted of fe lony murder i n  the 

second deg ree by a j u ry after he assau lted 7 1 -year-o ld Joseph Alexander, resu lt ing i n  

Alexander's death . Bel l  argued se lf-defense a t  tria l . Be l l  now presents severa l issues 

on appea l :  whether vo i r  d i re conducted by videoconference techno logy was proper; 

whether the charg i ng document was defic ient ;  whether the j u ry instruct ion defi n i ng 

"part ic ipant" was a d i rected verd ict and j ud ic ia l  comment on the evidence ;  whether the 

court improperly gave a fi rst agg ressor instruction ;  and whether the tria l  cou rt improperly 

susta i ned a prosecutor's object ion du ring clos ing argument .  Be l l  also requests 

resentencing cla im ing that the tria l  cou rt ca lcu lated Bel l 's  offender score based on two 

convictions that constituted the same crim ina l  conduct ;  a prior convict ion of a crime that 

has been found to be unconstitutiona l ,  and an offender score of 1 2 . 5 .  Be l l  also 

subm itted a statement of add it ional  g rounds ,  i ncl ud i ng whether h is attorney was 

Citat ions and p incites are based on the Westlaw on l i ne vers ion of the cited materia l .  
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i neffective for ag ree ing to a stipu lat ion instead of reca l l i ng  a witness for rebutta l 

test imony. 

Be l l  wa ived any c la im based on convictions that constituted same crim ina l  

conduct .  And though tria l  cou rts are requ i red to round down offender scores , because 

the error d id not change Bel l 's  standard range,  that error a lone does not support 

remand . However, we remand for the tria l  cou rt to stri ke the Vict im Pena lty Assessment 

(VPA) under RCW 7 .68 . 035(4) . Because Be l l  does not estab l ish a basis for re l ief on h is 

rema in i ng cla ims ,  we otherwise affi rm . 

FACTS 

On August 2 1 , 2020 ,  Warren Eugene Bel l ,  J r. ,  then 42 years o ld , was staying 

with h is wife's mother, Brenda Ste inmeyer, and her 7 1 -year-o ld partner, Joe Alexander, 

at the i r  home i n  Burien ,  as he common ly d id .  Brenda's brother ,  Donn ie Ste inmeyer, 

a lso l ived at the home.  Bel l asked to borrow h is mother- in- law's phone so he cou ld ca l l  

h is wife .  Be l l  took the phone to the front yard to  make the ca l l .  Sometime later, 

Brenda 1 asked Alexander to get the phone back from Bel l .  

Donn ie ,  who was watch ing TV upsta i rs ,  heard Bel l  and Alexander ye l l i ng at each 

other .  Donn ie went downsta i rs to i nvestigate and Bel l  met h im on the sta i rcase . 

Alexander was somewhere near the bottom of the sta i rcase as wel l .  Be l l  was ye l l i ng 

and then punched Donn ie .  Be l l  tu rned back to go down the sta i rs as Alexander asked 

what Bel l  was do ing . Be l l  exited the front door and walked i nto the front yard . 

Alexander fo l lowed h im outs ide and asked Be l l  to retu rn Brenda's phone .  Be l l  then 

"s lammed" the phone on the g round outs ide .  Donn ie stayed at the front door to the 

1 Because mu lt ip le people share the same last name, we use fi rst names for c larity . 
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house, where he had a view of the entire front yard. 

The two men continued into the front yard, where Donnie saw Bell hit Alexander, 

"knock[ing] him down" to the ground. Once Alexander was on the ground, Bell stood 

over him and continued to punch him "hard" with a "closed hand fist." Donnie estimates 

that Bell hit Alexander "about 1 0  times." Brenda came to the front door as Bell was 

already hitting Alexander. Donnie handed her his phone and instructed her to call 91 1 .  

Donnie yelled out to Bell that Donnie would call the police and Bell stopped hitting 

Alexander. Bell then fled the scene, running down the street. Donnie never saw 

Alexander touch or strike Bell during the entire a ltercation. Donnie only saw Alexander 

"fall to the ground" after Bell knocked him down and kept punching. 

During the a ltercation, one neighbor heard Bell and Alexander yell ing for about a 

minute and then sounds of someone getting punched or hit and a thud. Other 

neighbors, including Timothy Gouran, saw Bell and Alexander yell ing in the front yard, 

which caused concern. By the time neighbors responded , Bell was running up the 

street and a "seriously" injured Alexander was on the ground and not moving. None of 

the neighbors were in a position to actually see the physical contact between Bell and 

Alexander. 

While a neighbor administered CPR,  Alexander "did not look good," with 

sign ificant swell ing around his jaw, which looked like it had "shifted," blood , and his eyes 

rolled back in his head . Alexander's breathing was "gasping," "gurgled," and erratic. 

Alexander's dentures were found in the yard near the location of the assault. 

Medics arrived and found Alexander unconscious and unresponsive. They 

determined Alexander was in critical condition and transported him to Harborview 
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Medical Center, where they routinely take "serious" traumas. Alexander remained 

unconscious in the hospital until he died on September 1 ,  2020. An autopsy determined 

that Alexander died as the result of blunt force injuries to the head. Alexander had 

sign ificant contusions and abrasions on his face and head as well as multiple areas of 

hemorrhaging in his brain and surrounding tissue at the time of his death. 

Shortly after the incident, Bell called his wife who had arrived on scene. She 

handed the phone to a detective who told Bell he would l ike to hear his side of the story. 

Bell responded with an expletive laden tirade, stating "Fuck you,  bitch . . .  I will kill you 

bitches . . .  You're gonna have to kill me before I go to jail" before hanging up. Sergeant 

Pavlovich attempted to call Bell back, but Bell hung up several times. Bel l was 

eventually taken into custody when he was found a week later. The State amended the 

charge of assault in the first degree against Bell to fe lony murder in the second degree 

after Alexander died 

Trial was held in Ju ly and August of 2021 . Bell testified at trial cla iming self

defense. According to Bel l ,  he "popped" Donnie upstairs after Donnie smirked about 

something in the news. As he exited the front door, Alexander asked Bell to return 

Brenda's phone so Bell "tossed" it back to him. The phone slipped out of his hand and 

fe l l ,  causing the battery to fa ll out. Alexander followed him outside and asked "goddamn 

it, Warren,  why the fuck you do that for?" Bell said he turned to respond and Alexander 

was "up on [him]" and punched Bell in the face . Bell responded by hitting Alexander in 

the face. Alexander then "ducked h is head and rushed" Bell .  They both fel l  to the 

ground and Bell attempted to push Alexander off. Bell claims that Alexander was 

pull ing on his arm, keeping him on the ground, and kicked Bell in the head at the same 

4 
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t ime.  Be l l  "jabbed [Alexander] i n  the face agai n . "  Be l l  says Alexander conti nued to hold 

onto h is arm unt i l  Be l l  h it h im i n  the jaw aga in  and was able to extract h imse lf. Be l l  said 

at that po int Alexander "wasn't do ing very much" and Bel l  "took off. " Add it ional  facts are 

d iscussed i n  the re levant sect ions below. 

The j u ry convicted Bel l  of fe lony mu rder i n  the second deg ree . Be l l  was 

subsequently sentenced to 397 months' confinement and 36 months' commun ity 

custody supervis ion . 

Be l l  appea ls .  

D ISCUSS ION 

Remote Voi r  D i re Authority 

Bel l  argues that Ki ng County Super ior Court was not authorized to hold vo i r  d i re 

remote ly under the statutes and court ru les govern ing j u ry selection .  

Tria l  cou rts have d iscret ion i n  determ in i ng how best to conduct vo i r  d i re .  State v .  

Davis ,  1 4 1  Wn .2d 798 , 825 ,  1 0  P . 3d 977 (2000) . A tria l  cou rt's decis ions about how to 

conduct vo i r  d i re are subject to an abuse of d iscret ion standard . kl at 826 . "D iscret ion 

is abused when the tria l  cou rt's decis ion is man ifestly un reasonable ,  or  is exercised on 

untenab le g rounds ,  or  for untenable reasons . "  State v .  B lackwe l l ,  1 20 Wn .2d 822 , 830 , 

845 P .2d 1 0 1 7  ( 1 993) . Th is cou rt has recently upheld King County Superior Cou rt's 

authority to hold vo i r  d i re remote ly at a time when the Wash ington Supreme Cou rt 

issued re levant emergency ru les i n  response to the COVI D- 1 9 pandemic .  State v .  

Wade ,  No .  829 1 0-6- 1 , s l i p  op .  a t  14  (Wash .  Ct .  App .  J u ly 1 7 , 2023) , 

www.courts .wa .gov/op in ions/pdf/829 1 06 . pdf. We fol low our  ho ld ing i n  Wade and reject 

Bel l 's  c la im that the tria l  cou rt conducted vo i r  d i re via videoconferencing techno logy 

5 



No .  83378-2- 1/6 

without authority .  

Fa i r  Cross Sect ion 

Bel l  next argues that the use of remote videoconference techno logy for vo i r  d i re 

v io lated h is rig ht to a j u ry selected from a fa i r  cross sect ion of the commun ity .  Be l l  

argues that by hold ing vo i r  d i re remotely, the court requ i red potent ia l  j u rors to have 

i nternet access and video techno logy, which unconstitutiona l ly prevented low- income 

j u rors from part icipati ng . 

Superior cou rts are requ i red to comp i le a "j u ry sou rce l ist" from a l ist of a l l  

reg istered voters , l i censed d rivers , and identicard ho lders i n  the county . RCW 

2 . 36 . 055 . From that, the super ior cou rt compi les a "master j u ry l ist , "  which is the 

" l ist of prospective j u rors from which j u rors summoned to serve wi l l  be random ly 

selected . "  RCW 2 . 36 . 055 ;  RCW 2 . 36 . 0 1 0 ( 1 2) . The statute requ i res those 

selected for j u ry service to be "selected at random from a fa i r  cross sect ion of the 

popu lat ion of the area served by the court . "  RCW 2 . 36 . 080(1  ) .  

The S ixth Amendment and art icle I ,  sect ions 2 1  and 2 2  of the Wash ington 

Constitution both guarantee a defendant's rig ht to a j u ry tria l . U . S .  CONST. 

amend . VI . Th is rig ht inc ludes "the rig ht to have a j u ry d rawn from a fa i r  cross

sect ion of the commun ity . "  State v .  Meza , 22 Wn . App .  2d . 5 1 4 ,  533 , 5 1 2  P . 3d 

608 (citi ng Taylor  v. Lou is iana ,  4 1 9 U . S .  522 , 530-3 1 , 95 S .  Ct. 692 , 42 L .  Ed . 2d 

690 ( 1 975)) , review den ied , 200 Wn .2d 1 02 1 , 520 P . 3d 978 (2022) . The pu rpose 

of th is requ i rement is that the j u ry cannot serve its funct ion '"to make ava i lab le 

the commonsense j udgment of the commun ity as a hedge aga inst the 

overzealous or m istaken prosecutor and . . .  p rofess ional  or  perhaps 

6 
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overcond it ioned or b iased response of a j udge"' if '"d isti nctive g roups are 

excl uded from the poo l . "' I n  re Pers .  Restra int of Yates , 1 77 Wn .2d 1 ,  1 9 , 296 

P . 3d 872 (20 1 3) (alterat ion i n  orig ina l )  (quoti ng Taylor 4 1 9 U . S .  at 530-3 1 ) .  

I n  accord with the cond itions provided by Taylor ,  "States remain free to prescribe 

re levant qua l ificat ions for the i r  j u rors and to provide reasonable exemptions so long as it 

may be fa i rly said that the j u ry l ists or  panels are representative of the commun ity . "  & 

(q uoti ng Taylor ,  4 1 9 U . S .  at 537-38) . A defendant is not ,  however, '"entit led to exact 

cross-representat ion i n  the j u ry poo l ,  nor need the j u ry selected for h is tria l  be of any 

particu lar  composit ion . "'  State v .  McKn ight ,  25 Wn . App .  2d 1 42 ,  522 P . 3d 1 0 1 3  

(quoti ng State v .  H i l l iard ,  89 Wn .2d 430 , 442 , 573 P .2d 22 ( 1 977)) , review den ied , 1 

Wn .3d 1 0 1 1 ,  528 P . 3d 363 (2023) . "We have never i nvoked the fa i r-cross-sect ion 

pr incip le . . .  to requ i re petit j u ries , as opposed to j u ry panels or  ven i res , to reflect the 

composit ion of the commun ity at large . "  & (citi ng Lockhart v .  Mccree , 476 U . S .  1 62 ,  

1 73 ,  1 06 S .  Ct. 1 758 ,  9 0  L .  Ed . 2 d  1 37 ( 1 986)) . 

To estab l ish a pr ima facie v io lat ion of the fa i r  cross sect ion requ i rement ,  the 

defendant must show 

( 1 ) that the g roup a l leged to be excl uded is a "d isti nctive" g roup i n  the 
commun ity ;  (2) that the representat ion of this g roup in ven i res from which 
j u ries are selected is not fa i r  and reasonable i n  re lat ion to the number of 
such persons in the commun ity ;  and (3) that th is underrepresentat ion is 
d ue to systematic excl us ion of the g roup i n  the j u ry-select ion process . 

Meza , 22 Wn . App .  2d . at 533 (quoting Duren v. M issouri ,  439 U . S .  357 , 364 , 99 S .  Ct. 

664 , 58 L. Ed . 2d 579 ( 1 979)) . 

7 
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Bel l  fa i ls  to show that any g roup of j u rors was excl uded from the master j u ry l ist or  

that the tria l  cou rt excluded j u rors s imp ly because they e i ther d id not have access to or 

were not comfortab le us ing videoconferencing technology. 

After Be l l  fi led a motion oppos ing the use of Zoom to conduct vo i r  d i re ,  the tria l  

cou rt fi led an order denyi ng that motion and provid ing fu rther clarificat ion on the 

procedu res by which the tria l  cou rt wou ld conduct vo i r  d i re by videoconference 

techno logy. The tria l  cou rt exp la i ned that the j u ror questionna i re wou ld be sent to every 

potent ia l  j u ror  and wou ld inc lude questions about the j u ror's access to Zoom-capable 

technology and the j u ror's comfort with using that technology. The order fu rther stated 

that the court does not excl ude j u rors for the sole reason of lack of access to 

videoconference techno logy. The order exp la i ned that for j u rors who either cou ld not 

access or were not comfortab le us ing that technology, the court wou ld arrange t imes for 

smal l  g roups to appear at the courthouse for vo i r  d i re i n  person and i n  a socia l ly d istant 

room .  The order also noted that the tria l  court wou ld add ress other equ ity concerns by 

arrang ing for potent ia l  j u rors who wished to appear in person to have free parki ng , free 

trans it ,  and masks provided by the court .  I n  fact , 1 0  j u rors d id appear i n  person at the 

courthouse and partic ipated in vo i r  d i re .  

We hold that Be l l  has  fa i led to make a pr ima facie case for v io lat ion of h is rig ht to 

a j u ry from a fa i r  cross sect ion of the commun ity .  

Right to a Fa i r  Tria l  

Be l l  next argues that by a l lowing j u rors to appear remote ly by videoconferencing 

for vo i r  d i re ,  h is rig ht to a fa i r  tria l  was vio lated because he was unable to assess the 

prospective j u ror's nonverba l  conduct for s igns of b ias .  

8 
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Defendants have a rig ht to an impart ia l  j u ry under both the Wash i ngton and 

U n ited States constitutions .  U . S .  CONST. amend . VI ; WASH .  CONST. art .  1 ,  § 22 . Where 

the court or  parties detect b ias i n  a potent ia l  j u ror ,  they can be removed "for cause . "  

RCW 4 .44 . 1 90 .  To  examine potent ia l  b ias ,  the parties ask questions of and  engage i n  

d iscuss ion with potent ia l  j u rors du ring vo i r  d i re .  State v .  Momah , 1 67 Wn .2d 1 40 ,  1 52 ,  

2 1 7  P . 3d 32 1 (2009) . The parties and  court re ly on a l l  modes by  wh ich one  person may 

assess another's cred ib i l ity ,  inc lud ing the i r  demeanor ,  not strictly the i r  answers to the 

questions .  Uttecht v .  Brown , 55 1 U . S .  1 ,  2 , 1 27 S. Ct. 22 1 8 , 1 67 L .  Ed . 2d 1 0 1 4  (2007) . 

Although the rig ht to a fa i r  tria l  is of the utmost importance i n  eva luati ng the vo i r  d i re 

procedu res , and it is a "necess ity that parties be able to ascerta i n  b ias , "  cou rts have 

been requ i red to emphas ize the counterva i l i ng  need to provide for the safety of a l l  

part ic ipants i n  the m idst of  a pandemic .  U n ited States v .  Thompson ,  543 F .  Supp .  3d 

1 1 56 ,  1 1 64 (D . N . M .  202 1 )  (defendant's "ab i l ity to ask questions du ring vo i r  d i re and to 

see the upper ha lf of prospective j u rors' faces is enough to satisfy h is constitut ional  

rig hts du ring j u ry selection ,  at least du ring an ongoing g lobal pandem ic") . Th is cou rt 

has app l ied an abuse of d iscret ion standard to tria l  cou rt decis ions concern ing the 

manner of j u ry selection . State v .  Bel l ,  No. 83387- 1 - 1 , s l i p  op. at 1 1  (Wash .  Ct. App .  

May 22 , 2023) , https ://www.courts .wa .gov/opi n ions/pdf/83387 1 %20orderandopin ion 

_J2Qf. 2 

Th is cou rt recently held that a tria l  cou rt d id not err i n  denying a defendant's 

request that j u rors wear clear face sh ie lds rather than opaque face masks to a l low for 

observat ion of a j u ror's demeanor .  kl I n  Bel l ,  the defendant argued that by coveri ng 

2 The defendant i n  that case,  J usti n  Dom in ic  Bel l ,  is not the same defendant i n  th is case. 
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the lower port ion of a j u ror's face with a mask, he cou ld not view the j u ror's ent i re face , 

thereby i nterfering with h is rig ht to select an impart ia l  j u ry .  kl at 1 3 . The Bel l  cou rt 

noted that 

Even under normal  c i rcumstances, without a g lobal contag ion and 
the face masking it requ i res , s ign ificant variat ions exist i n  tria l  cou rt j u ry 
selection .  Some courtrooms p lace counsel and parties farther away from 
j u ries or at an ang le ,  less ab le to see the nuances of the i r  express ion or 
hear the subtleties of the i r  i nflect ion . Some j u rors are more or less h idden 
with i n  j u ry boxes . Time for question i ng and ava i lab i l ity of questionna i res 
d iffers courtroom to courtroom and case to case . 

kl at 1 4 .  Although ,  i n  the instant case , Be l l  may not have been able to see the enti re 

bod ies of the j u rors i n  order to eva luate the i r  demeanor du ring vo i r  d i re ,  he was 

presumably ab le to view the i r  ent i re faces and to observe the i r  facial express ions and 

body language above the shou lders wh i le they responded to questions .  Beyond a 

genera l  conclusory cla im ,  Be l l  does not cite to the record to estab l ish how he was 

unable to assess j u ror's nonverbal s igns of b ias and how it p revented h im from 

rece ivi ng a fa i r  tria l . 

We decl ine to consider th is issue because Bel l  fa i led to cite to the record or 

advance any argument beyond a conclusory genera l  c la im .  See RAP 1 0 . 3(a) (6) ; 

Cowiche Canyon Conservancy v. Bosley, 1 1 8 Wn .2d 801 , 809 , 828 P .2d 549 ( 1 992) 

(argument unsupported by reference to the record or citat ion to authority wi l l  not be 

cons idered ) .  

Charg i ng Document 

Bel l  next chal lenges the i nformation charg i ng h im with fe lony mu rder i n  the 

second deg ree, argu i ng that it was constitutiona l ly defective because it fa i led to i nc lude 

the elements of the pred icate offense of assau lt i n  the second deg ree or cite the 
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re levant statute . 3 Bel l  also argues that the information fa i led to identify the means 

a l leged ly used to carry out the pred icate fe lony where the statute provides mu lt ip le 

means of comm itt ing it . 

The accused has a rig ht to be i nformed of the crim ina l  charges aga inst h im i n  

order to  fac i l itate the preparation of an adequate defense. U .S .  CONST. amend . VI ; 

WASH .  CONST. art .  1 ,  § 22 . To satisfy th is rig ht , the defendant must be provided a 

charg i ng document sett ing forth every mater ia l e lement of the charge or charges 

aga inst h im ,  along with al l essent ia l support ing facts . State v .  McCarty, 1 40 Wn .2d 420 ,  

425 ,  998 P .2d 296 (2000) . The standard of review app l ied i s  determ ined by  the t ime at 

which the suffic iency chal lenge was made .  State v. Taylor ,  1 40 Wn .2d 229 ,  237 , 996 

P .2d 57 1 (2000) . If the defendant chal lenges the charg i ng document before a verd ict is 

rendered , the charg i ng language must be strictly construed . kl I f the defendant br ings 

the cha l lenge for the fi rst t ime on appea l ,  the document must be l i bera l ly construed in 

favor of va l id ity .  kl 

Bel l  chal lenged the charg i ng document prior to the verd ict i n  h is tria l . As a resu lt ,  

we app ly the two-prong test set out i n  State v .  Kjorsvik ,  1 1 7 Wn .2d 93 ,  1 05-06 , 8 1 2  

P .2d 86 ( 1 991  ) .  If a charg i ng document is found to be insufficient ,  the remedy is 

reversa l  and d ism issal of the charges without prejud ice .  State v .  Qu ismundo ,  1 64 

Wn .2d 499 ,  504 , 1 92 P . 3d 342 (2008) . 

Be l l  was charged by i nformation ,  which a l leged 

Count 1 :  Mu rder in the Second Deg ree 

That the defendant Warren Eugene Bel l ,  J r, i n  Ki ng County,  
Wash ington ,  on or about August 2 1 , 2020 ,  wh i le comm itt ing and 

3 Bel l  asserts an identical argument i n  h is  statement of addit iona l  g rounds so we need 
not address that c la im separate ly .  
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attempt ing to commit the crime of Assau lt i n  the Second Deg ree , and i n  
t he  cou rse of and  in  fu rtherance of said crime and  in  immed iate fl ig ht 
therefrom , d id cause the death on or about September 1 ,  2020 , of Joseph 
Alexander, a human be ing , who was not a partic ipant i n  the crime ;  

Contrary to RCW 9A. 32 . 050(1 ) (b) , and agai nst the peace and d ign ity of 
the State of Wash i ngton . 

Be l l  fi rst argues that the charg i ng document is insufficient because ,  wh i le it states 

that the pred icate offense is assau lt in the second deg ree , it fa i ls  to cite to the re levant 

statute , RCW 9A.36 . 02 1 . Thus ,  Be l l  cla ims ,  it "does not notify Mr. Be l l  of the pred icate 

offense . "  Be l l  re l ies on State v. Pry to assert that "even where a statute is cited , naming 

an offense is insufficient to notify the defendant of  the crime . "  1 94 Wn .2d 745 ,  757 , 452 

P . 3d 536 (20 1 9) .  However, i n  .E_ry, the i nformat ion charg i ng the defendant with 

render ing crim ina l  assistance was insufficient not for fa i l i ng to i nc lude a citat ion to the 

statute outl i n ing a pred icate offense , but for fa i l i ng to inc lude an essent ia l e lement of the 

offense charged as requ i red by Wash i ngton State Supreme Court precedent .  .E_ry, 1 94 

Wn .2d at 757 (citi ng State v. Bud ik ,  1 73 Wn .2d 727 , 735-37 , 272 P . 3d 8 1 6  (20 1 2)) . 

Moreover, CrR 2 . 1 p rovides that the " i nformation sha l l  state for each count the offic ia l  or  

customary citat ion of the statute , ru le ,  regu lation or other provis ion of law which the 

defendant is a l leged there in  to have vio lated . "  CrR 2 . 1 (a) ( 1 ) (emphasis added) .  Be l l  

was not charged with assau lt i n  the second deg ree , nor was assau lt i n  the second 

deg ree a "count" l isted i n  the charg i ng i nformation .  Be l l  cites no authority requ i ring the 

i nformat ion to i nc lude a citat ion to the statute cod ifyi ng the pred icate offense .  " 'Where 

no authorit ies are cited i n  support of a proposit ion , the court is not requ i red to search 

out authorit ies , but may assume that counse l ,  after d i l igent search , has found none . "' 

State v. Logan ,  1 02 Wn . App .  907 ,  9 1 1 n . 1 ,  1 0  P . 3d 504 (2000) (quoti ng DeHeer v .  

Seattle Post- I nte l l igencer ,  60 Wn .2d 1 22 ,  1 26 ,  372 P .2d 1 93 ( 1 962)) . 
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Wash ington cou rts have long held that wh i le a pred icate offense is an element of 

a fe lony mu rder charge ,  the i nformat ion is not requ i red to i nc lude the elements of the 

pred icate offense itse lf. State v .  Kosewicz ,  1 74 Wn .2d 683, 692-93 ,  278 P . 3d 1 84 

(20 1 2) .  Th is is because the defendant is not "actua l ly charged" with the pred icate 

crime ,  the pred icate offense just substitutes the mens rea the State is otherwise 

requ i red to prove . llL at 692 (citi ng State v .  Cra ig .  82 Wn .2d 777 , 78 1 , 5 1 4  P .2d 1 5 1 

( 1 973)) . 

Be l l  argues that th is cou rt shou ld instead app ly federa l  law to th is cha l lenge .  The 

N i nth C i rcu it has held that an i nformat ion charg i ng fe lony murder i n  the second deg ree 

"fa i led to serve the funct ion that the law i ntended it to , namely ,  p rovid ing [the defendant] 

with adequate notice of the charges aga inst h im so as to enable h im to prepare h is 

defense" where the i nformation d id not specify which of the seven statutory means of 

assau lt in the second deg ree the defendant comm itted as a pred icate fe lony to fe lony 

mu rder .  Kreck v .  Spald i ng,  72 1 F . 2d 1 229 ,  1 232 ( 1 983) . Th is cou rt has previously 

rejected Bel l 's  argument. I n  State v. Hartz , th is cou rt concl uded that ne ither art icle 1 ,  

sect ion 22 of the Wash ington Constitution , nor the S ixth Amendment or  pr inc ip les of 

federa l  d ue process requ i res the State to l ist the elements of a pred icate crime i n  a 

fe lony mu rder i nformation .  65 Wn . App .  35 1 , 353-54 , 828 P .2d 6 1 8 ( 1 992) . 

I n  keep ing with exist ing caselaw, we reject Be l l ' s  argument that the charg i ng 

document was requ i red to inc lude citat ion to and elements for assau lt i n  the second 

deg ree , the pred icate offense to Be l l ' s  charge of fe lony mu rder i n  the second deg ree . 

The charg i ng document was not constitutiona l ly defective . 
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I nstruct ion Defi n i ng "Part icipant" 

Whether lega l  error in j u ry instruct ions cou ld have m isled the j u ry is a question of 

law, which we review de novo . State v .  Montgomery, 1 63 Wn .2d 577 , 597 , 1 83 P . 3d 267,  

277 (2008) . 

The tria l  cou rt instructed the j u ry that i n  order to convict Bel l ,  the State had to 

prove beyond a reasonable doubt ,  among other e lements , that Alexander was not a 

partic ipant i n  the crime of assau lt i n  the second deg ree . The court's instruct ions 

i ncluded a defi n it ion of "part ic ipant" for the charge of fe lony mu rder .  

A "part ic ipant" i n  a crime is a person who is i nvo lved i n  comm itt ing that 
crime ,  either as a pr inc ipa l  or  as an accompl ice .  A vict im of a crime is not 
a "part ic ipant" i n  that crime .  

The instruct ion fo l lowed the standard Wash ington Pattern Ju ry I nstruction ,  26 . 04 . 0 1 . 1 1  

WASH INGTON PRACTICE : WASH INGTON PATTERN JURY I NSTRUCTIONS :  CRIM INAL 1 6 . 04 ,  at 

24 1 (3d ed . 2008) . 

"A person is gu i lty of murder i n  the second deg ree when he or she comm its or 

attempts to commit any fe lony, i nc lud ing assau lt . . .  and , i n  the course of and in  

fu rtherance of  such crime or i n  immed iate fl ig ht therefrom , he or she ,  or  another 

partic ipant ,  causes the death of a person other than one of the partic ipants . "  RCW 

9A. 32 . 050(1 ) (b) . Though the statute does not defi ne the term "part icipant , " th is cou rt 

has defi ned the term , with approva l of the Wash ington State Supreme Cou rt .  See State 

v. Toomey, 38 Wn . App .  83 1 , 840 , 690 P .2d 1 1 75 ( 1 984) ; State v .  Carter, 1 54 Wn .2d 

7 1 , 79 ,  1 90 P . 3d 823 (2005) . In  Toomey. th is cou rt held that i n  the context of the fe lony 

mu rder statute , "and by d ictionary defi n it ion ,  ["part ic ipant"] obvious ly means another 

person invo lved i n  the crime - i . e .  another pr incipal or  accompl ice . "  38 Wn . App .  at 
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840 .  The Wash ington State Supreme Cou rt exp l icit ly approved of th is defi n it ion ,  fu rther 

exp la in ing  " it is clear that a partic ipant must either be a pr incipal ( i . e . , one who actua l ly 

part ic ipates d i rectly i n  the comm ission of the crime) or  an accompl ice ( i . e . , one who 

meets the statutory defi n it ion of accompl ice) . "  Carter, 1 54 Wn .2d at 79 (citi ng Toomey, 

38 Wn . App .  at 840) . 

Be l l  objected to the court's instruct ion defi n i ng "part icipant . "  He argues that the 

instruct ion removed the State's burden and , u nder the facts of the case , d i rected a 

verd ict on an essent ia l e lement that Alexander was the victim .  Be l l  argues that 

Alexander started the a ltercat ion by h itt i ng Be l l  fi rst , and , th us ,  Alexander was a 

"part ic ipant" i n  the fig ht . However, th is cou rt has previously held that even where the 

deceased started a fig ht lead ing to h is death , the deceased was not a "pri nc ipal  or  

accompl ice" i n  the assau lt p red icati ng fe lony mu rder .  See State v .  Brigham , 52 Wn . 

App .  208 ,  2 1 0 ,  758 P .2d 559 ( 1 988) . I n  Brigham , the defendant and B l uford "engaged 

in an escalat ing phys ical confl ict , "  where B luford had been the agg ressor " unt i l  Brig ham 

pu l led out a kn ife and stabbed h im to death . "  llL at 209 .  The court exp la i ned that the 

deceased cou ld not have been a "part ic ipant" because " [n]oth ing i n  the record i nd icates 

he helped to stab h imself, or so l icited , commanded , encouraged , or requested Brig ham 

to do so . "  llL at 2 1 0 (citi ng Former RCW 9A.08 . 020(3) ( 1 975)) . 

Moreover, the cha l lenged instruct ion i n  the instant case d id not prevent the j u ry 

from accept ing or reject ing Bel l 's  c la im of se lf-defense . The j u ry also was g iven a se lf

defense instruction . We conclude that the instruct ion defi n ing "part ic ipant" d id not 

re l ieve the State of its bu rden or d i rected the verd ict on an essent ia l e lement .  

Be l l  a lso argues that by g iv ing the instruct ion on the defi n it ion of "partic ipant , "  the 
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j udge improperly commented on the evidence by conveying "the j udge's conclus ion that 

M r. Alexander was a 'victim . "' We fi nd that th is instruct ion d id not constitute an 

unconstitutiona l  j ud ic ia l  comment on the evidence .  

Tria l  j udges are constitutiona l ly proh ib ited from comment ing on evidence .  

CONST.  art .  IV, § 1 6 . The  pu rpose of th i s  ru le is to  prevent the  j u ry from being 

i nfl uenced by a tria l  j udge's persona l  op in ion on the cred ib i l ity , weig ht , or  suffic iency of 

the evidence .  State v. Jacobsen ,  78 Wn .2d 49 1 , 495 ,  477 P .2d 1 ( 1 970) . To be a 

comment on the evidence ,  it must appear that the tria l  cou rt's attitude toward the merits 

of the case is reasonably i nferable from the natu re or manner of the court's statements .  

State v .  Lane ,  1 25 Wn .2d 825 , 889 P .2d 929 ( 1 995) . A j udge's op in ion may be 

conveyed d i rectly or  by imp l ication , based on the particu lar  facts and c i rcumstances of 

the case . Jacobsen ,  78 Wn .2d at 495 . "A j u ry instruct ion that does no more than 

accu rate ly state the law perta i n i ng to an issue ,  however, does not constitute an 

imperm iss ib le comment on the evidence by the tria l  j udge . "  State v .  Brush ,  1 83 Wn .2d 

550 ,  557 , 353 P .  3d 2 1 3  (20 1 5) (quoti ng State v .  Woods ,  1 43 Wn .2d 56 1 , 591 , 23 P . 3d 

1 046 (200 1 )) . 

The instruct ion provided by the tria l  cou rt i n  th is case was an accu rate statement 

of the law and correctly instructed the j u ry that i n  order to convict Be l l  of fe lony mu rder ,  

the state was requ i red to prove that Alexander was not a part icipant i n  the fe lony 

underlyi ng the offense . The j u ry also was free to accept or  reject Be l l ' s  se lf-defense 

claim and determ ine whether Bel l  comm itted assau lt i n  the second deg ree . The j udge 

d id not convey an op in ion that Alexander was the "vict im" by g iv ing the instruction . 
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F i rst Aggressor I nstruct ion 

Bel l  a lso contends that there was insufficient evidence to support the fi rst 

agg ressor instruct ion g iven to the j u ry ,  which Bel l  objected to . We d isag ree . 

Whether the State prod uced sufficient evidence to j ustify a fi rst agg ressor 

instruct ion is a question of law reviewed de novo . State v .  Bea , 1 62 Wn . App .  570 , 577 , 

254 P . 3d 948 (20 1 1 ) .  "Words a lone do not constitute sufficient provocat ion" for a fi rst 

agg ressor instruction .  State v. R i ley, 1 37 Wn .2d 904 , 9 1 1 ,  976 P .2d 624 ( 1 999) . 

Add it iona l ly ,  the provoking act cannot be the actual  assau lt charged . Bea , 1 62 Wn . 

App .  at 577;  State v. Kidd , 57 Wn . App .  95 ,  1 00 ,  786 P .2d 847 ( 1 990) . 

An agg ressor forfe its the rig ht of se lf-defense. Cra ig ,  82 Wn .2d at 783 . A "fi rst 

agg ressor" instruct ion exp la ins to the j u ry that the State may d isprove se lf-defense "by 

provi ng beyond a reasonable doubt that the defendant provoked the need to act i n  se lf

defense . "  State v. Grott , 1 95 Wn .2d 256 ,  268,  458 P . 3d 750 (2020) . The agg ressor 

cannot claim se lf-defense "because 'the agg ressor's victim ,  defend ing h imself aga inst 

the agg ressor, is us ing lawfu l ,  not un lawfu l ,  force ; and the force defended aga inst must 

be un lawfu l force , for self-defense . "' R i ley, 1 37 Wn .2d at 9 1 1 (quoti ng 1 WAYNE R .  

LAFAVE & AUSTIN W. SCOTT, J r. ,  SUBSTANTIVE CR IM INAL LAW § 5 .7 (e) at  657-58 ( 1 986)) . 

A "fi rst agg ressor" instruct ion is appropriate , " [w]here there is cred ib le evidence from 

which a j u ry can reasonably determ ine that the defendant provoked the need to act i n  

se lf-defense . "  kl at  909 . Such an instruct ion is also appropriate where there i s  

confl ict ing evidence as  to  whether the  defendant's conduct precip itated a fig ht .  State v .  

Wingate , 1 55 Wn .2d 8 1 7 ,  823 ,  1 22 P . 3d 908 (2005) . 

Here ,  the j u ry was presented with confl ict ing evidence as to whether Bel l 's  
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conduct precip itated a fig ht .  Donn ie testified that he observed the i ncident between Bel l  

and Alexander. F rom h is vantage point at the front door to the house , he had a clear 

view of the front yard where the incident took p lace . Donn ie testified that Bel l  attacked 

Alexander, knocki ng h im to the g round and conti nued to h it h im mu lt ip le t imes when 

Alexander never touched or took a swing at Bel l .  Be l l  p resented confl ict ing evidence .  

Be l l  testified that after he th rew Brenda's phone ,  Alexander fo l lowed h im out  of  the 

house and said "[g]oddamn it , Warren ,  why the fuck you do that for?" Bel l said that as 

he tu rned around toward Alexander, Alexander "was a l ready up on" Bel l  and punched 

Bell in the face . Bel l responded by h itt i ng Alexander once on the left side of the face , 

near h is cheek. He then jabbed Alexander i n  the face aga in  after Alexander g rabbed 

Bel l  try ing to d rag h im to the g round and kicking Bel l  in the head . Accord ing to Bel l ,  

when Alexander sti l l  had a ho ld of Bel l 's  arm and "kneed" h im ,  Be l l  responded by h itt i ng 

Alexander i n  the jaw. 

Desp ite the confl ict ing evidence presented , evidence d id support g iv ing the fi rst 

agg ressor instruction .  The tria l  cou rt d id not err i n  do ing so .  

Susta i ned Object ions 

Bel l  next contends that the tria l  cou rt improperly susta i ned an object ion to the 

defense attorney's summary of the evidence du ring clos ing argument .  Bel l argues that 

by susta i n i ng the object ions ,  the tria l  cou rt l im ited the ab i l ity of defense counsel to argue 

that the force used by Bel l  was reasonab le .  

A tria l  cou rt's dec is ion to l im it clos ing argument is reviewed for abuse of 

d iscretion .  State v. Wooten , 1 78 Wn .2d 890 , 897 ,  3 1 2 P . 3d 4 1  (20 1 3) (citi ng State v .  

Perez-Cervantes , 1 4 1  Wn .2d 468, 475 , 6 P . 3d 1 1 60 (2000)) . The tria l  cou rt abuses its 
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d iscret ion "on ly if no reasonable person wou ld take the view adopted by the tria l  cou rt . "  

.!sl (q uoti ng State v .  H ue lett , 92 Wn .2d 967 , 969 ,  603 P .2d 1 258 ( 1 979)) ( i nternal 

citat ions om itted) .  

The issue arose out of defense counse l 's summary of the med ical examiner's 

tria l  test imony. Du ring h is test imony, defense counsel questioned the med ical examiner 

about how the i nj u ries on Alexander's face and head were consistent with a punch : 

Q :  And so you wou ld have maybe i nj u ries that are consistent with a punch 
to the left cheek, a punch to the rig ht ,  cheek, maybe a punch to the 
jawbone area . 

A: There's also the abras ion on the rig ht forehead . 

Q :  Yeah ,  the rig ht forehead . So maybe consistent with maybe fou r  
punches or someth ing l i ke that? 

A: Yes . 

On red i rect, the State clarified whether the med ical examiner  was able to 

ca lcu late the number of b lows susta i ned by Alexander based on h is i nj u ries . 

Q :  Defense counsel was aski ng you about the i nj u ry and sayi ng one punch ,  
two punches . I f  someone's punched twice i n  the same locat ion o n  the i r  
cheek, can you defin itely, can you d ifferentiate between one  punch or 
two punches? 

A: Sometimes , somet imes not ,  part icu larly at th is late date . I t  gets very 
d ifficu lt . 

Q: So someone cou ld be struck mu lt ip le t imes in the same p lace -

Q :  Wou ld it be poss ib le for someone to be struck mu lt ip le t imes i n  the same 
p lace and you wou ldn 't be able to d ifferentiate the number of b lows? 

A: That's true .  

The defense re-crossed Dr .  Th iersch , 

1 9  



No. 83378-2-1/20 

Q :  And when you noted the injuries on his face, could you d ifferentiate more 

than one punch in any of the areas that you've identified, either than his left 
cheek or his forehead, a little bit on his right cheek, a little bit below his l ip? 
Could you differentiate any other blows? 

A: No.  

In  closing argument, the State made two objections to defense counsel's 

characterization of the medical examiner's testimony. The State first objected when 

Bell's defense attorney argued that the "Medical Examiner, Dr. Thiersch, basically talks 

about contusions on Mr. Alexander's forehead, right cheek, left side of face that are 

consistent with being struck four times." The State objected, arguing facts not in 

evidence and that counsel was misstating the testimony. The trial court susta ined the 

objection .  Defense then argued to the jury, "He counts what he believes to be the 

number of blows." The State objected again, arguing that counsel was misstating the 

testimony. The trial court susta ined the objection in the midst of defense counsel 

immediately responding by telling the jury, " I 'm going to let you all refer to your notes 

because we obviously have a d ifferent perspective . . .  about what Dr. Thiersch said 

about how many blows were infl icted based upon what it is he observes." 

Under the abuse of discretion standard, we conclude that the trial court did not 

abuse its discretion in susta ining the objections. During cross examination, the medical 

examiner answered affi rmatively to defense counsel's question asking if Alexander's 

facial injuries were "maybe consistent with maybe four punches or something like that?" 

(Emphasis added .) The medical examiner clarified that at the time of the examination, 

long after the incident, it would be very d ifficult to be able to determine if any single 

injury resulted from a single or multiple strikes. He added that the injuries were not 

consistent with just fal l ing down and that the injuries to Alexander's brain were 
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consistent with be ing struck mu lt ip le t imes in  the head or face . 

Du ring clos ing argument ,  however, the defense counsel 's arguments suggested 

that the med ical examiner defin it ive ly testified that the i nj u ries were consistent with 

be ing struck fou r  times and that the med ical examiner had counted what he be l ieved to 

be the number of b lows . That was not the med ical examiner's test imony. 

Be l l  a lso argues that the tria l  cou rt's susta in ing the object ions amounted to an 

unconstitutiona l  j ud ic ia l  comment on the evidence .  Because defense counsel 's clos ing 

argument i nvited the prosecutor's objection ,  the tria l  cou rt d id not comment on the 

evidence in making its "concise , accu rate , [and] jud ic ious ru l i ng . "  State v .  Rowley. 74 

Wn .2d 328, 333 , 444 P .2d 695 ( 1 968) . 

Even if it was error to susta in  the object ions ,  the act ion is subject to a harm less 

error ana lys is .  Non-constitut ional  error "is harm less un less there is a reasonable 

probab i l ity ,  i n  l i ght of the enti re record , that the error materia l ly affected the outcome of 

the tria l . "  State v. Webb ,  64 Wn . App .  480 , 488 , 824 P .2d 1 257 ;  accord State v .  

Cunn i ngham , 93 Wn .2d 823 , 83 1 , 6 1 3 P .2d 1 1 39 ( 1 980) . A '" reasonable probab i l ity' is 

a probab i l ity sufficient to underm ine the confidence in  the outcome . "  State v .  Chavez , 

76 Wn . App .  293 ,  297 , 884 P .2d 624 ( 1 994) (quoti ng U n ited States v. Bagley, 473 U . S .  

667 , 682 , 1 06 S .  Ct. 3375 ,  8 7  L .  Ed . 2 d  4 0 1  ( 1 985)) . 

Be l l  cannot show there was a reasonable probab i l ity that the susta ined 

object ions affected the outcome of the tria l . I t  was und isputed that Alexander was 

struck mu lt ip le t imes . Add it iona l ly ,  there was no test imony that Alexander's i nj u ries 

cou ld on ly have resu lted from be ing struck more than fou r  t imes . 

We conclude that the tria l  cou rt d id not abuse its d iscret ion i n  susta in ing  the 
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object ions ,  but even if it was error, that error was harm less . 

Offender Score 

"We review a sentencing court's ca lcu lat ion of an offender score de novo . "  State 

v. Ti l i ,  1 48 Wn .2d 350 , 358 ,  60 P . 3d 1 1 92 (2003) . The sentencing court fo l lows the 

gu ide l i nes of the Sentencing Reform Act (SRA) to ca lcu late an offender's score .  See 

RCW 9 . 94A.525 ,  . 5 1 0 .  In ca lcu lati ng an offender score ,  the sentencing court must ( 1 ) 

identify a l l  p rior convictions ,  (2) e l im inate those that "wash out , " and (3) count the prior 

convictions that rema in .  State v .  Moeurn ,  1 70 Wn .2d 1 69 ,  1 75 ,  240 P . 3d 1 1 58 (20 1 0) .  

The State must prove the existence of prior convict ions by a preponderance of the 

evidence .  In re Pers .  Restra int of Adolph , 1 70 Wn .2d 556 , 566 , 243 P . 3d 540 (20 1 0) .  

A. Same Criminal Conduct 

For the fi rst t ime on appea l ,  Be l l  chal lenges the tria l  cou rt's ca lcu lation of h is 

offender score used at sentencing . Be l l  fi rst argues that the tria l  court fa i led to determ ine 

whether two of Be l l ' s  p rior convictions constituted the same conduct ,  thereby lowering h is 

offender score .  

I f  a tria l  cou rt fi nds that some or a l l  of a defendant's crimes encompass the same 

crim ina l  conduct, the court must count those offenses as a s ing le crime for pu rposes of 

ca lcu lati ng the defendant's offender score .  RCW 9 . 94A.589(1  ) (a) . Crimes constitute 

the same crim ina l  conduct when they " requ i re the same crim ina l  i ntent , are comm itted 

at the same t ime and p lace , and i nvo lve the same victim . "  RCW 9 . 94A. 589(1  ) (a) . We 

construe the statute narrowly and the burden is on the defendant to show that the two 

convictions amount to the same crim ina l  conduct .  State v. Canter ,  1 7  Wn . App .  2d 728 , 

74 1 , 487 P . 3d 9 1 6 , review den ied , 1 98 Wn .2d 1 0 1 9 , 497 P . 3d 375 (202 1 ) . 
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Bel l  contends that two of the convictions used to ca lcu late h is offender score 

constituted the same crim ina l  conduct and shou ld have counted as one offense for those 

pu rposes . Be l l  argues that h is convict ions for assau lt and harassment l i kely constitute 

the same crim ina l  conduct because they were comm itted on the same day and concu rrent 

sentences were imposed at the same sentencing hearing . 4 

Because Be l l  d id not ra ise th is issue below, we deem it waived . State v. N itsch , 

1 00 Wn . App .  5 1 2 , 52 1 , 997 P .2d 1 000 (2000) . 

B. Prior Conviction 

Bel l  next asserts that the statute under wh ich he was previously convicted for 

cybersta lk ing is unconstitutiona l ,  therefore the tria l  cou rt erred i n  i ncl ud i ng that convict ion 

as part of h is offender score .  

The  State need not prove the  underlyi ng constitutiona l  va l id ity of  convict ions 

used to ca lcu late a defendant's offender score .  State v .  Ammons ,  1 05 Wn .2d 1 75 ,  1 87 ,  

7 1 3 P .2d 7 1 9 ,  7 1 8 P .2d 796 ( 1 986) . Bu t  a defendant may chal lenge a prior convict ion 

that is facia l ly i nva l id-mean ing "a convict ion which without fu rther e laboration 

evidences i nfi rm ities of a constitut iona l  magn itude . "  kl at 1 88 .  "A convict ion based on 

an unconstitutiona l  statute cannot be cons idered i n  ca lcu lati ng the offender score . "  

State v .  LaBounty. 1 7  Wn . App .  2d 576 , 581 -82 , 487 P . 3d 22 1 (202 1 ) .  A sentence 

based on a m iscalcu lated offender score resu lts i n  "a complete m iscarriage of just ice" 

and the remedy is remand for resentencing under a corrected offender score .  In re 

4 Bel l 's  crim ina l  h istory attached to h is  j udgment and sentence shows an assau lt and 
harassment convict ions under the same cause number with the same sentencing date . Bel l  
a lso cites to "Sentencing Ex.  3 , "  but the exh ib its adm itted at the sentencing hear ing are not 
i ncl uded i n  the record before th is court .  "The party present ing an issue for review has the 
burden of provid ing an adequate record to estab l ish such error . . . .  " State v .  Sisouvanh ,  1 75 
Wn .2d 607 , 6 1 9 ,  290 P .3d 942 (20 1 2) .  
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Pers .  Restra int of Sylvester, 24 Wn . App .  2d 769 , 777 , 520 P . 3d 1 1 23 (2022) (quoti ng !n 

re Pers .  Restra int of Goodwin ,  1 46 Wn .2d 86 1 , 876 , 5 0  P . 3d 6 1 8 (2002)) . Genera l ly ,  a 

crim ina l  defendant does not waive a chal lenge to a m iscalcu lat ion of an offender score 

by fa i l i ng to object i n  the sentenc ing court .  Goodwin ,  1 46 Wn .2d at 873-74 . 

Be l l  was previously convicted of cybersta lk ing under RCW 9 .6 1 .620(1 ) (a) and 

( 1 ) (c) after he sent a text message to h is wife sayi ng : 

B itch i hope u show them th is b itch u want to contro l  me i l l  ki l l  u and them 
whenever they don 't know sh it te l l  them to go home or else its on .  

State v .  Bel l ,  N o .  70358-7- 1 ,  s l i p  o p .  at 3 (Wash .  Ct. App .  Sept. 22 , 20 1 4) (unpub l ished) 

https ://www.courts .wa .gov/op in ions/pdf/703587 . pdf. 5 This cou rt subsequently upheld 

h is conviction .  19.. 

Fol lowing Bel l 's  convict ion and appea l ,  portions of the statute have been found to 

be unconstitutiona l .  See Rynearson v. Ferguson , 355 F .  Supp .  3d 964 , 972 (W. D .  

Wash .  20 1 9) (hold ing that RCW 9 .6 1 .260( 1 ) (b) i s  unconstitutiona l ly overbroad) ; 6 State 

v. M i reles , 1 6  Wn . App .  2d 64 1 , 656 , 482 P . 3d 942 (202 1 ) . The M i reles court held that 

RCW 9 .6 1 .260(1  ) (a) was unconstitutiona l ly overbroad because it i nc luded an " i ntent to 

embarrass . "  19.. at 654-55 .  However, the court struck the word "embarrass" from the 

statute and upheld the remainder .  19.. at 656. Because Bel l 's  convict ion d id not re ly on 

an a l legation that incl uded an i ntent to "embarrass" and was not based on RCW 

9 . 6 1 .260(1  (b) , Be l l  has not shown that h is previous convict ion of cybersta lk ing is facia l ly 

5 GR 1 4 . 1  ( c) provides that "Wash ington appe l late courts shou ld not, un less necessary 
for a reasoned decis ion ,  cite or d iscuss unpub l ished op in ions i n  the ir  op in ions . "  

6 This court has  appl ied Rynearson and  found the  statute constitut ional ly overbroad . 
See also State v. Ford ,  No .  54086-0- 1 1 ,  s l i p  op .  at 1 1  (Wash .  Ct. App. Nov .  2 ,  202 1 )  
(unpub l ished) , https ://www.courts .wa .gov/op in ions/pdf/D2%2054086-0-
l l%20Unpubl ished%200pin ion . pdf; S lotemaker v .  State , No .  78665-2- 1 , s l i p  op. at 1 (Wash .  Ct . 
App. Ju ly 1 5 , 201 9) (unpub l ished) , https ://www. courts .wa .gov/op in ions/pdf/786652 . pdf. 
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i nva l id . 

C. Rounding Down 

Bel l  fi na l ly chal lenges the tria l  cou rt's ca lcu lat ion of h is offender score as " 1 2 . 5 , "  

where Bel l  asserts i t  shou ld have been ca lcu lated as  1 2 . Be l l  argues that because of 

the error, th is cou rt shou ld remand for a resentencing hearing . 

To determ ine a sentencing range under the SRA, a defendant is awarded 

"po i nts" for each prior convict ion under the parameters set out in RCW 9 . 94A.525 .  The 

offender score is ca lcu lated by "the sum of points accrued under [RCW 9 .94A. 525] 

rounded down to the nearest whole number" comb ined with the seriousness leve l of the 

offense , which together provide the standard sentencing range .  RCW 9 .94A. 525 ; RCW 

9 . 94A. 5 1 0 .  Du ring sentenc ing the prosecutor clarified that the offender score was " 1 2 . "7 

The record suggests the l isti ng of the offender score as " 1 2 . 5" was a scrivener's error. 

"Where the standard sentencing range is the same regard less of a recalcu lat ion 

of the offender score ,  any ca lcu lation error is harm less . "  State v .  Priest, 1 47 Wn . App .  

662 , 673 , 1 96 P . 3d 763 (2008) (citi ng State v .  F lem ing,  1 40 Wn . App .  1 32 ,  1 38 ,  1 70 

P . 3d 50 (2007)) . If the error i n  the offender score does not change the defendant's 

standard range ,  we need not remand . State v .  Argo ,  81 Wn . App .  552 , 569, 9 1 5 P .2d 

1 1 03 ( 1 996) . I n  th is case , there is no d ifference i n  the sentenc ing range for an offender 

score of 1 2  rather than 1 2 . 5 .  See RCW 9 . 94A. 5 1 0 .  As a resu lt ,  we fi nd the error was 

harm less and deny the request to remand for correction .  

7 The State previously subm itted a sentencing memo that ca lcu lated the offender score 
as 1 0 . 
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Statement of Add it ional Grounds� 

A. Preliminary Hearing 

Bel l  argues that he was den ied a pre l im inary hearing , which den ied h is rig ht to 

object to a ta inted determ inat ion of probable cause . Be l l  states he was " [ r]estra i ned 

i l lega l ly over 48 hours" and was confi ned for 1 3  days prior to h is arra ignment .  Bel l fa i ls  

to provide a sufficient record upon which to review th is c la im .  We decl ine to review th is 

issue because of mater ia l om iss ions i n  the record . State v .  Wade ,  1 38 Wn .2d 460,  465 , 

979 P .2d 850 ( 1 999) . Arguments that re ly on facts outs ide the record on appeal must 

be ra ised i n  a Persona l  Restra int Petition . State v. McFarland , 1 27 Wn .2d 322 , 388 n . 5 ,  

899 P .2d 1 25 1  ( 1 995) ; RAP 1 6 . 3 .  

B .  Ineffective Assistance 

Bel l  next argues that h is tria l  counsel was i neffective for enteri ng a stipu lation 

without h is knowledge or consent. 

Alexander's neighbor ,  Gouran ,  testified that he saw Bel l  p ick someth ing up  and 

th row it toward the front window, breaking the g lass window. I nstead of defense ca l l i ng 

a rebutta l witness , the parties entered a stipu lat ion du ring tria l  ag ree ing that the house 

where the assau lt occurred d id not have any broken windows on the re levant date . 

To show i neffective ass istance of counse l ,  Be l l  must estab l ish that h is counsel 's 

performance was both deficient and resu lted i n  prej ud ice .  State v .  Grier ,  1 7 1 Wn .2d 1 7 , 

8 Bel l  asserts addit iona l  conclusory c la ims that three witnesses , Gouran ,  Brenda ,  
Donn ie ,  and a detective comm itted perj u ry by knowing ly ly ing under oath .  He also asserts that 
the prosecutor comm itted m isconduct by ca l l i ng these witnesses knowing they wou ld be 
comm itt ing perjury .  The on ly support Bel l  cites is an affidavit he subm itted with h is  statement of 
addit iona l  g rounds from h is  father that was s igned on Ju ly 29 ,  2022 , wel l  after the tria l ,  
summari ly stat ing that he was told by Be l l ' s  wife that Donn ie  wou ld l ie  under  oath . We decl ine 
to consider these unsupported cla ims .  RAP 1 0 . 3(a) (6) ; Cowiche, 1 1 8 Wn .2d at  809 .  
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32-33 ,  246 P . 3d 1 260 (20 1 1 ) ; Strickland v .  Wash i ngton ,  466 U . S .  668 , 687 , 1 04 S .  Ct. 

2052 , 80 L .  Ed . 2d 674 ( 1 984) . 

Be l l  cannot show that h is counsel 's performance was defic ient .  The Wash i ngton 

State Supreme Cou rt has held that when a stipu lat ion is ag reed to by a defendant's 

attorney in the presence of the defendant ,  the tria l  cou rt may presume that the 

defendant consents ,  unless the defendant objects at the time the stipulation is made.  

State v .  Humph ries , 1 8 1 Wn .2d 708 , 7 1 5 ,  336 P . 3d 1 1 2 1  (20 1 4) (citi ng U n ited States v .  

Ferreboeuf, 632 F . 2d 832 , 836 (9th C i r . 1 980)) . Be l l  was present when the parties 

d iscussed the defense poss ib ly ca l l i ng a rebutta l witness . The parties d iscussed the 

stipu lat ion on the record in Be l l ' s  p resence .  This stipu lat ion was read to the j u ry i n  

Bel l 's  p resence .  The  record conta ins no evidence of Be l l  express ing su rprise as  to  the 

stipu lat ion or object ing to it .  

We hold that Bel l 's  claim of i neffective ass istance of counsel fa i l s .  

Vict im Pena lty Assessment 

Bel l  argues that th is cou rt shou ld stri ke the $500 VPA imposed on Be l l  as a 

mandatory fee at sentencing . As part of Bel l 's  sentence ,  he was ordered to pay a l l  

mandatory fees and assessments ,  but nonmandatory fees were waived . 

Pu rsuant to the new provis ion of RCW 7 .68 . 035(4) , effective J u ly 1 ,  2023 , tria l  

cou rts sha l l  not impose the VPA on defendants found ind igent at the t ime of sentencing . 

LAWS OF 2023 , ch . 449 ,  § 1 .  Upon motion by a defendant :  

[T]he court shal l  wa ive any crime vict im pena lty assessment imposed prior 
to the effective date of th is sect ion if: 
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(b)  [t] he person does not have the ab i l ity to pay the pena lty assessment. A 
person does not have the ab i l ity to pay if the person is ind igent as defi ned 
in RCW 1 0 . 0 1  . 1 60(3) . 

RCW 7 .68 . 035(5) . This new provis ion app l ies here because it went i nto effect before 

Bel l 's  d i rect appeal was comp lete . State v. E l l i s ,  No .  56984- 1 - 1 1 ,  s l i p  op .  at 1 2  (Wash .  

Ct. App .  J une 1 3 , 2023) , https : //www.courts .wa .gov/op in ions/pdf/D2%2056984- 1 -

l l %20Pub l ished%200p i n ion . pdf (citi ng State v .  Ram i rez, 1 9 1 Wn .2d 732 , 748-49 ,  426 

P . 3d 7 1 4  (20 1 8)) . 

Be l l  argues i n  h is motion for reconsideration that the tria l  cou rt found h im ind igent 

at sentencing . In Bel l 's sentenc ing memorand um ,  he asked the court to fi nd h im 

ind igent and  waive a l l  non-mandatory fi nancia l  assessments .  The State made no 

statement, written or ora l ,  as  to its posit ion regard i ng LFOs or whether the  defendant 

was ind igent .  The j udgment and sentence reflect that the court waived court costs and 

recoupment of attorney fees , and the court stated du ring the sentencing heari ng that i t  

i ntended to on ly impose mandatory lega l  fi nancia l  ob l igations (LFOs) , which i ncluded , at 

that t ime,  the VPA. However, the court d id not make a specific fi nd i ng as to whether 

Bel l  was ind igent as defi ned in  RCW 1 0 . 0 1 . 1 60(3) . 9 The State concedes that Bel l  is 

ind igent and is u lt imately entit led to re l ief. In the i nterest of j ud ic ia l  economy, the State 

supports remand ing to stri ke the VPA under RCW 7 .68 . 035(4) . We remand for the tria l  

cou rt to correct the judgment and sentence by stri k ing the VPA. See State v .  H ixson ,  

83877-6- 1 ,  s l i p  op .  at 12  (Wash .  Ct. App .  J u ly 3 1 , 2023) , unpub l ished , 

https ://www.courts .wa .gov/op in ions/pdf/838776%20%20order%20and%20op in ion . pdf. 

9 At the time of sentencing ,  the tria l  court was only requ i red to conduct an i nqu i ry i nto a 
defendant's ab i l ity to pay i n  order to impose non-mandatory fees and costs . State v. B lazi na ,  
1 82 Wn .2d 827 ,  838-39 ,  344 P . 3d 680 (20 1 5) .  
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CONCLUSION 

Because he d id  not raise the issue below, Bel l waived h is cla im that h is  sentence 

was based on an inaccurate offender score reflecting two previous convictions based on 

the same criminal conduct. Though he is correct that offender scores must be rounded 

down and the score l isted on h is judgment and sentence is " 1 2 .5 ," a correction would 

not change Bel l 's standard range. Thus,  we need not remand to correct that error. 

However, because RCW 7.68.035(4) ,  wh ich went into effect wh i le this case was on 

d irect appeal , prohib its a court from imposing the VPA on an indigent defendant, we 

remand for the court to stri ke the language in the judgment and sentence imposing the 

VPA. Because Bel l  has not establ ished a basis for rel ief as to h is other claims, we 

otherwise affi rm . 

WE CONCUR:  

\ 
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